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Please reply to ERWIN G. KRASNOW
ekrasnow@gsblaw.com

TEL EXT 2161

Amendment of Parts 1 S, 73 and 74 of the Commission's Rules to Provide for the
Preservation of One Vacant Channel in the UHF Television Band for Use by
White Spaces Devices and Wireless Microphones, MB Docket No. 15-146

Expanding the Economic and Innovation Opportunities of Spectrum through
Incentive Auctions, GN Docket No. 12-268

Incentive Auction Task Force and Media Bureau Seek Comment on Post-Incentive
Auction Transition Scheduling Plan, MB Docket No. 16-306

Amendment of Parts 73 and 74 of the Commission's Rules to Establish Rules fog Digital
Low Power Television and Television Translator Stations, MB Docket No. 03-185

Competitive Bidding Procedures for Broadcast Incentive Auction 1000, Including Auction
1001 and 1002, AU Docket No. 14-252

Dear Ms. Dortch:

In accordance with Section 1.1206(b)(2) of the Commission's rules, this letter is submitted on
behalf of Free Access &Broadcast Telemedia, LLC ("FAB") to provide notification
for the record that today, David J. Mallof, principal of FAB, Erwin Krasnow of Garvey Schubert
Barer and counsel to FAB, together with the undersigned counsel, met separately with: (i.) J.
David Grossman, Office of Commissioner Mignon L. Clyburn; (ii.) Alison Nemeth, Office of
Chairman Ajit V. Pai; and (iii.) Erin McGrath, Office of Commissioner Mike O'Rielly. Glenn B.
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Manishin of ParadigmShift Law, LLP also attended the second and third meetings on behalf of
FAB.

In each meeting FAB distributed and discussed most of the enclosed talking points.

If you have any questions about this submission, please contact the undersigned.

Sincerely,

~y-
Erwin Krasnow (or Glenn Manishin)
Counsel to Free Access &Broadcast Telemedia,
LLC

cc: Alison Nemeth, Media Advisor, Office of Chairman Ajit V. Pai
J. David Grossman, Chief of Staff and Media Policy Advisor, Office of Commissioner

Mignon L. Clyburn
Erin McGrath, Legal Advisor, Office of Commissioner Michael O'Rielly

Enclosures: FAB handout —Talking points March 17 Submission

GSB:8608917.1



The Clearing Fog Reveals the Auction's Harmful Impacts
Four Immediate "A~ks"

Now is a critical time for the FCC to assess the public interest impacts of the Incentive Closing
and Channel Reassignment Public Notice (CCR) and more importantly, to make course
corrections. The Commission still has wide latitude to acknowledge and rectify its prior actions.

A. Deficiencies of the Proposed Repack Procedures and Timetable:

• Much more money than anticipated will be required for relocation;
• Unfunded LPTV relocation costs will approach $1 billion;
• Much more than the allotted 39 months will be needed;
• Unless substantially revamped, the process may be overturned by the Courts and/or

Congress.

B. CCR Contravenes Congressional Mandates:

• Unduly tight compacting of the channels of broadcast stations not offset by
countervailing policy considerations;

• Extinguishment of the diversity of media voices;
• Unfunded mandate without the required cost/benefit analysis or quantified impact

analysis required by the Regulatory Flexibility Act (RFA), which requires the FCC
determine, to the extent feasible, the repack's economic impact on small entities and to
explore regulatory options for reducing any significant adverse economic impact on small
businesses.

C. Impact on LPTV Now Becoming Clear:

• Repack is so tight that there is little or no room for many hundreds of LPTV stations,
affecting up to half of the nation's population;

• No impact analyses on LPTV have been conducted in over 2.5 years despite repeated
entreaties from LPTV licensees and several members of Congress;

• No commitment by the FCC to conduct LPTV impact analysis in light of the auction
repack software's results;

• Failure of the FCC to fulfill its obligations under the RFA to conduct the required
cost/benefit analysis on the impact of the repacking process on the members of the public
who are viewers of the thousands of LPTV licensees that are ethnic, minority, religious,
and small businesses.

D. Uncertainty Caused by Reconsideration Requests and Court Appeals:

• NAB repack reconsideration petition is unresolved and may lead to appeal;
• Petitions for Reconsideration likely on the CCR within 30 days;
• Direct circuit court appeals also possible on the CCR in 60 days;
• FAB-II DC Circuit case is in progress seeking remand/vacating.



E. FOUR IMMEDIATE ASKS:

Direct the IATF, together with the Office of Economics and Data, to:
a. Size the impacts quantitatively and financially on LPTV given the CCR

disclosed last week, consistent with FAB's March 17th request (attached); and
b. Prepare a regulatory analysis calculating the costs and benefits, including

alternative regulatory approaches.

2. Consistent with the policies of the new Administration and the Pai-FCC, reconsider
and forebear on onerous past rulemakings based on the LPTV impact analysis.

3. Acknowledge that Congressional Review Act decisions may be needed if Congress
cannot grant all of the following:

a. More time for repack than the software and IATF considered;
b. More money than $1.75 billion for nearly 1,000 relocations;
c. Added relocation funding and forbearance to not asph~iate over 1, 000+ additional

LPTV small businesses facing displacement.

4. Seek from Congress re-auction authority with an extension of the 2022 statutory
deadline if any or all the above are deemed at odds with Congressional Intent.

Enclosure

FAB Request for Continuing Transparency in FCC Decisionmaking (March 17, 2017)



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Expanding the Economic and Innovation ) GN Docket No. 12-268

Opportunities of Spectrum Through Incentive )
Auctions )

Post-Incentive Auction Transition ) MB Docket No. 16-306

To: The Commission

REQUEST FOR CONTINUING TRANSPARENCY IN FCC DECISIONMAKING

Free Access &Broadcast Telemedia, LLC ("FAB" or "Free Access"), d/b/a FAB

telemedia, by counsel, respectfully requests the release of information relating to the television

repacking process. Specifically, FAB asks that the full Commission vote on the Auction 1000

Closing and Channel Reassignment Public Notice ("Channel Reassignment PN"), that the list of

TV channel reassignments be released now, that the Incentive Auction Task Force ("IATF")

produce a list of low power television ("LPTV") stations that will be affected by the proposed

channel reassignments, and that the Commission rule on FAB's FOIA appeal in FOIA Control

No. 2015-729. In support thereof, the following is submitted.

First, FAB requests that the full Commission discuss and approve the Channel

Reassignment PN at the next open public meeting or on circulation. A decision of such far-

reaching impact on the industry should not be made on delegated authority. As Commissioner

O'Rielly recognized in his blog post of February 22, 2017,1 too many substantive decisions are

made on delegated authority. A decision of such import —the repacking and restructuring of the

entire television band —should be approved and voted on by the full Commission.

1 Go to l~tt s:ll~crw~~. fce. =c~v,hlews-e~~cnts/k>Ica~~i2017!{)2'22; n~c~~ii fled-~ele rated-with. c~rit~~- . ro ~c~sal (last visited

3/16/2017).



Second, FAB requests that the Commission publicly release the channel reassignments

which have already been provided to individual television stations in their confidential letters so

that broadcasters can make their plans to prepare for construction. Auction eligible stations are

not the only broadcasters affected by the repack who need to plan for the future. In the spirit of

transparency and giving the public more insight into FCC decision making, Chairman Pai started

releasing advance copies of orders to be decided by the Commissioners.2 The Channel

Reassignment PN should be no different. Channel assignment information has already been

released in a haphazard form to individual stations. All new channel assignments should be

publicly released now. Just as the Commission waived the quiet period requirements for reverse

auction participants to discuss openly their repacking plans or their payments, the Commission

can decide to provide early public access to the listing of the new channel assignments.

The second request should be viewed in light of the significant constraint on engineering

consultants that must perform all their work within 90 days of release of the Channel

Reassignment PN, when initial construction permit applications are due, and by the close of the

expanded facilities filing window. Those deadlines apply to all affected stations simultaneously

throughout the country. Advance access will give technical consultants the ability to study

whether other combinations of channel assignments would be fairer and more efficient and

equitable than the proposed computer run of assignments. Section 307(b) of the Communications

Act requires the Commission to distribute stations throughout the country on that basis. Access

to that information now will allow stations and the public to study and perhaps counter-propose,

where appropriate, a better distribution of channel assignments.

2 See "Statement of FCC Chairman Ajit Pai Announces Pilot Program to Release Commission Documents to the
Public," released February 2, 2017. Go to }~ttas:l,/a s.fcc. Tc~v,~ec~c~cs z~blic/attachrnatcl7!I)OC-333(?3.A 3. df'(last
visited 3/16/2017).
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Third, FAB requests that the Commission instruct the IATF to produce a provisional list

of the impact on LPTVs affected by the proposed reassignments. LPTV licensees need time to

prepare for displacement, and to have access to resources needed to plan for their future. They

should no longer be forced to engage in a guessing game as to whether their channels will be

affected by the repack.

Finally, FAB requests that the Commission resolve FAB's appeal of the denial of its

ZO15 FOIA request. See FOIA Control No. 2015-729. The appeal was filed on October 21, 2015.

A ruling is long overdue. FAB has been seeking the information on the impacts on the LPTV

stations in the repacking process for many years. It deserves a ruling on its appeal. FAB urges

the Commission to add this request to the agenda for an open discussion at its upcoming March

23, 2017 meeting.

The Commissioners' commitment to process reform, openness, and transparency3 can be

demonstrated by granting these requests. The public interest will be served by providing access

to this information to allow television stations, including low power stations, to plan for their

future in the wake of the incentive auction.

GARVEY SCHUBERT BARER
1000 Potomac St., N.W., Suite 200
Washington, DC 20007
(202) 965-7880
mvirtue@gsblaw.com

March 17, 2017

Respectfully submitted

FREE ACCESS &BROADCAST
TELEMEDIA, LLC

By: /s/
Melodie A. Virtue
Its Attorney

3 See, e.g., Senate Hearings March 8, 2017 on Oversight of the Federal Communications Commission, available at
lrtt ~://u-~~~~.cc~~n~~aerc.e.s€;nat~. Tc~vi . i~blic;'ii~de~.cfini~fzeegrin<=~?TT)—F39D3i3299-F3CC-480.x-I349I3- ].DFFO;i 12A:S7C;
(last visited 3/26/2017), minute marks 35:30 and 42:30.
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CERTIFICATE OF SERVICE

The undersigned, an employee of Garvey Schubert Barer, hereby certifies that a copy of
the foregoing "Request for Continuing Transparency in FCC Decisionmaking" was served this
date, by electronic mail, upon the following:

Matthew Berry, Esq.
Chief of Staff
Office of FCC Chairman Ajit Pai
Federal Communications Commission
Email: r~iatthe~~v.laet~ }~~t..f:ic;.W

David Grossman, Esq.
Chief of Staff and Media Policy Advisor
Office of Commissioner Mignon Clyburn
Federal Communications Commission
Email: a~~i~.<,~,ross~~.an~~~fcc. ~~v

Robin Colwell, Esq.
Chief of Staff and Senior Legal Advisor, Media
Office of Commissioner Michael O'Rielly
Federal Communications Commission
Email: rc~in.cc>Ii~e1l(u:;Ic~~~~~:

Erin McGrath, Esq.
Legal Advisor, Wireless, Public Safety and International
Office of Commissioner Michael O'Rielly
Federal Communications Commission
Email: crin.~c ratlaru~cc.~~~~

/s/
Cindy Lloyd

March 17, 2017



For assistance with using ECFS, please contact the ECFS Help Desk at 202-418-0193 (te1:+1 20241 801 93) or via email at ECFSHeIp@fcc.gov
(mailto:ECFSHeIp@fcc.gov).
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